
T1IK PACIFIC COMMERCIAL ADVKIITISKi:: HONOU'Ll A PHIL 1S07. U
5

( V.nnccted vitli each fur hind i its configuration and
superficial content-- , without the and dcmarkation

which it were impossible to make an award, or to quiet the
tit!' a- - I't tuvf'ii neighboring proprietor-- . The Hoard i- - there-
fore ui.'l. r the niM--i- tv of au.-iii-g each ph--- e of land to !

od. ar rh elaimant- - xpeii-i before, awarding upon ir.
Thi- - i- - clearly contemplated by the Il'iIi -- e tiori of tlie iV,
among tin- - expen-i- . incidental to tin propo--- d investigation.'

4"Ar I real this section, there va- - no intention on the part
ot either the commi-Honc- is or the legislature that the. survey,
without, an award. should le binding either upon the government
or the elai inant; on the contrary, I think that it elearly apjear-tha- t

the Hoard was to have the power to continue its investi-
gation upon any elaim even after the survey was eompleto,
and thereafter to make it award a- - it saw fit. Nor is anvthing
to tin- - contrary to be found in "Principle.- - or in any other
law or decision of ours.

"In my opinion, Land Conniiissioii Award 1700 did pass the
title to the land in controversy to Liaikulani, the original pat-
entee, and this award being of earlier date than that to Kalaeo-keko- i,

tho-- e wlio now elaim under the latter patentee have no
title to the said land.

"In view of this conclusion, it becomes unnecessary to pa.--s

upon plaintiffs elaim of adverse possession. Let judgment he
entered for plaintiff for restitution of the property claimed, and
for costs a taxed bv the clerk. "

The exceptions are overruled and the judgment for the plain-
tiff i affirmed.

A. (!. M. Uohertson, for plaintiff.
Y. I. Castle and IJ. Johnson, for defendants.

IN THE SITIIEME COURT OF THE HAWAIIAN
ISLANDS.

Maiicii Term, 1S07.

J. S. CANAIKO, MANOKL BBANCO, J. II. GASP Alt,
JOHN ANTONIO, JOSH PE MENPONCA, FRAN-
CIS MARTINS and SANT ANNA, Plaintiffs r. JOSE
G. SERRAO, JOSE JOAQUIN FORTAPO, JACIN-TH- O

M. (iOUVEA and ANTOXE CAKVALHO, De-

fendants.

Information for a Writ of Quo Warranto.

case here. The defendants therefore are not legally entitled
to hold the offices by them claimed by virtue of such election.

State of Xaada r: MeCullouijh 3 New 202.
The San narentiu a Min. f'o. r. iss,ntlt 50 Cal. 534.
The Piopb- - v. lid. of tSorrrnors of .1 Oil ,arb. 3!7.
Ihe officers whom the plaintiff's claim are entitled to actand

be put in charge of the business of the corporation have no legal
right or title to act as Mich, for the meeting at which thev
claim to elected was as cicarlv illegal and without authority
as the one presided over by 1. (i. Serrao, the president of the
corporation at the time, and who, if any, was the projer officer
to call a meeting to order. Further, the refusal to enter the
called meeting of January 10, 1807, may have been within
the rights and jiowcrs of J. S. Canairo and the others with him,
but there was no right or authority in him and them to await
the closing of the regular meeting (although illegal as to the
time of holding and the manner of calling, and changing of date,
Arc), at which the regular president acted, and the secretary
appeared and produced the books of the corporation but after-
wards left, and then hold a meeting by themselves; their acts
and meeting were void.

The presiding Circuit Judge, presumably from his order,
found that neither set of officers are entitled to hold office, and
consequently made the order for a new election by the corpora-
tion. It is claimed by defendants that this order was wrong
and extra judicial on the ground that the corporation had
adopted and was governed by a constitution and by-la- ws which
provided for calling of elections, and there being no allegation
that the officer whose ihity it was and is to call such election had
neglected or refused so to do, it is presumed that he will do
his duty. When he neglects or refuses to do so, any party
aggrieved thereby have their proper remedy by writ of man-
damus.

Counsel must have overlooked our Hawaiian statute of the
Writ of Quo Warranto, quoted above, Sec. 41 and Sec. 40,
where it is provided that if the officer of the corporation' to
whom the writ is directed holds his office unlawfully, the court
shall declare him not qualified to fill the office of which he
performs the duties, and shall forbid him to perform them any
longer, and shall t direct the corporation to proceed to a veic
appointment.

The Circuit Judge had the power to order a new election,
and was correct in deciding that the officers for the year 1896
hold over until new and legally elected officers are appointed.

The defendants also moved to dismiss the information, claim-
ing that it is not in conformity with law, and irregular on ;ts
face, and that there is no petition for a writ of quo warranto.

There are many faults in the pleadings of the plaintiffs. There
is no petition. The law requires a petitioxij which should be
addressed to the court or judge, and le proierly verified, and
the affidavit of one of the petitioners cannot take the plac
of the petition, although perfectly proper to be used to base the
petition on. The title to the present affidavit or information
sets forth seven names as plaintiffs, but nowhere in the affidavit
does it appear what interest two of the plaintiffs have in th
subject matter. The affidavit sets forth the election of five of
the plaintiffs to offices in the company and prays that the
plaintiffs and each of them (seven) be put in control tof the
business and affairs of the company by virtue of this election
to the offices referred to. The deponent for and on behalf of
himself and his nts prays, fcc; this is a clerical
error undoubtedly, but shows the necessity of greater care in
drafting pleadings. The law requires the writ to issue in the
name of the sovereign, which is the Republic of Hawaii, but
that was not done in this case, for the writ does not show that it
issued in the name of any one, not even in the name of the court.

The course pursued by the plaintiffs in their pleadings is not
in accordance with our law and practice, and no writ should
have issued on them. But from the evidence we are made
aware of the great injury that may result to many innocent
shareholders in their rights) and also danger of loss of their
property, and decide that we will not dismiss the cast; and cause
a long delay by the bringing of new and properly drawn plead-
ings, where the result would be the same, that is, the ordering
of a new election of officers by the cororation. We therefore
order each party to pay their own costs; costs of both Circuit
and Supreme Courts to be divided.

It is not now necessary to-decid- the other points raised, and
especially the question whether certificates of stock were legally
issued to Xuno Fernandez and Jose de Mendonca.

The appeal is not sustained, and'the ease is remanded to the
Circuit Judge for further proceedings on the order made by
him.

O. I Little, for plaintiffs.
D. H. Hitchcock, and IF. S. Wise, and F. J. Wakefield, ior

defendants.

Decided March 31, 1807.Submitted March 10, 1807.

ei.n-tini- te the regularly and lawfullv elected board of directors.
Further, that defendants, without right or title, unlawfully
and fraudulently prevent the plaintiffs from entering upon
their respective duties as siicii officers. Wherefore plaintiffs
pray for a writ f quo warranto against defendants and each

t them f

1. Show. by what authority they hold their respective offices
ami exercise the powers ami duties of directors, officers and
managers of this corporation.

2. To show cause why a judgment of ouster should not be
rendered against them and each of them.

3. And why the plaintiffs and each of them be not put in
possession of the management and control of the business af-

fairs of company by virtue ot their election to offices here-
inbefore mentioned.

4. For production of books and documents of the company,
and that the logalitv of the election be tested.

o. And for an injunction against defendants from acting as
officers.

The defendants in their answer deny that the capital stock
of the company thus far legally told is 57 shares, deny that 21

shares is a majority of the stock: admit that letters were issued
to the shareholders of the said company to attend the annual
meeting on January 10, 1SD7 and allege that said notices were
given in compliance with the by-law- s of the said corporation.
Further allege that at said meeting on January 10, US07, these
defendants were duly elected as officers of said corporation, at
which meeting the holders of a majority of the shares of the
capital stock were present, and that defendants were elected
by a majority vote of all stock so present. They deny that said
election was fraudulent and illegal, but allege that it was held
in strict conformity with law and the by-la- ws of the company,
and that they are the duly and legally elected officers of the
company. They deny that plaintiffs are duly elected officers or
officers at all of the company, and that the meeting and election
of officers was invalid and void. Thev denv anv false or fraudu-len- t

sale of three shares or any shares of stock. And pray that
they be confirmed in their offices.

After full hearing, the presiding circuit judge found for the
plaintiffs and ordered "a new election of officers to hold office for
the year 1S9 7, such election to take place within one month
from the first day of March, 1S07, the officers elected for the
year 18U0 to act until their successors are elected."

The law and proceedings in quo warranto are set forth in
Chap. 30, Laws of 187(5 (Comp. Laws, p. 503). Of the AVrit
of Quo "Warranto. Sec. 30. This is an order issuing in the
name of the sovereign, directed to a person who
claims or usurps an office in a corporation, inquiring by what
authority he claims to hold such office.

Sec. 3S. The order is obtained by petition set-

ting out facts sufficient to show a right, to the order, and sworn
1o if the application is made by a private individual.

Sec. 30. The party to whom an order is directed shall file his
answer in writing, within the time limited by the order, and
state the authority under which he claims to act.

Sec. 40. If the party to whom the order is directed does not
answer within the time allowed, the court or justice, as the ease
may be, shall declare him not qualified to fill the office of
which he performs the duties, and shall forbid him to perform
them any longer, and shall direct the corporation
to proceed to a new appointment.

Sec. 41. But if the person to whom the order is directed
answer within the time allowed, judgment shall be pronounced
upon the answer in a summary manner, and after hearing the
parties, if the court or judge who issued the order thinks that the
person to whom the mandate was directed has usurped the office
which he holds, or that he continues in it unlawfully, judgment
shall be rendered against him in the manner provided in the
preceding article, otherwise the petition shall be dismissed.

Sec. 42. In all cases contemplated by this article (Art. 4,
"Writ of Quo "Warranto), judgment shall be given according to
the nature of the complaint.

The by-la- ws of the corporation provided that the annual
meeting should be held on January 15 of each year, and the

'secretary should notify each stockholder of the meeting two
weeks beforehand. .

The evidence shows (1) a notice by the secretary, Joao An-

tonio, dated PecembeT 12, 1800, calling the annual meeting for
January 10, 1807, and published in the "O Luso" newspaper
published in Honolulu on December 24, 1800.

(2) That the secretary, Antonio, sent written notices dated
December 30, 1800, to individual shareholders that the annual
meeting was to be held on January TO, ISO 7, some of these
notices contained the further notice that the date of the annual
meeting for 1807 had been changed from January 15, fixed
by the by-law- s, to January 1G, 1807, by order of the directors
at a meeting held on December 27, 1800.

(3) That the directors did, on December 27, .1800, vote to
change the dav of the annual meeting for 1S07 from January
15 to January 10, 1807. January 15th, 1S07, fell on a Friday.

(4) That the president, J. O. Serrao, published notices in the
llilo newspapers that the annual meeting would be held on Jan-
uary 17, 1807, signed by him as president.

Oh January 10, 1807. the shareholders assembled at about
six o'clock . m.,' among whom were present J.-O- . Serrao, The

president, and Joao Antonio, the secretary. The president
called the meeting to order and directed the secretary to call
the roll, but the secretary objected and finally refused, placed
his books on the table and retired from the room. The secretary
held four shares, ami on his leaving there" were represented
by shareholders and proxies 31 shares; of these Xuno Fer-
nandez held ami voted three shares which the plaintiffs claim
were fraudulently and illegally issued. This meeting proceeded
to business and elected the defendants as officers and directors
as specified in the pleadings, and adjourned. Immediately
thereafter the other stockholders, the present petitioners repre-
senting 20 shares, organized a meeting presided over by J. S.
Canairo, and elected certain officers, who now elaim to be the
legal officers, and are part of the plaintiffs named. One of
the shares held by Mendonca, who was elected in this second
meeting as an officer, is claimed by the defendants to have been
illegally issued and voted.

The defendants elaim their offices by virtue of their election
thereto at the meeting presided over by J. G. Serrao. which
they claim was the legal annual meeting, while the plaintiffs
claim that the meeting was illegal and contrary to the bv-law- s.

This meeting was clearly illegal, for it was not called for nor
held on the dav fixed bv the bv-law- s, to wit, Januarv 15, 1807.
and the action of the directors was illegal ami without authority
of law or of the by-law- s. The directors have no right or
authority to alter or amend the by-law- s, that power being in
the stockholders. Directors cannot change the day of the an-

nual meeting of the stockholders, without the consent or ap-

proval of all the stockholders, and such certainly is not the

Jrrr,. O.J., Frear and Whiting, JJ.
The day for the annual meeting of a corporation was fixed by the

by-law- s. The directors changed the day fixed and named another
day, and caused notice to be sent to the stockholders that the
annual meeting would be held on the day named by them.

Held, that without the consent and approval of all the stockholders
the meeting held on that day was Illegal.

Held, that the directors have no power or authority, without the con-

sent of all the stockholders, to alter or change the by-la- ws o! a
corporation, nor to change the day of the annual meeting if fixed
by the by-law- s. The power to change, alter or amend the by-la- ws

is in the stockholders.
Held, that officers elected at such illegal meeting were in office un-

lawfully, and could be ousted by quo warranto.
Held, that to obtain a writ ot quo warranto, a formal petition duly

verified must be filed; an information without such petition is
insufficient to cause the writ to issue under our statutes and prac-
tice. , That a writ of quo warranto must be issued in the name of
the sovereign.

Held, that where on quo warranto it appears that the persons against
whom the writ is directed were not legally elected officers of a
corporation, or hold office unlawfully, the court or judge has power
under our statutes to order the corporation to hold a new election
and call a meeting of stockholders for that purpose, and need not
refer the petitioners to the remedy by mandamus. '

i

i

OPINION OF THE COURT BY WHITING, J. t

The affidavit of J. S. Canairo sets forth in substance that he
is a stockholder in the Portuguese Sugar Mill Company, Lim-
ited (a corporation), with a, capital stock of .$30,000 dollars,
divided into 00 shares of $"0O each; that f7 shares only have
Leen legally sold, and the plaintiffs hold a majority thereof, to
wit, 20 shares; the officers are a president, vice-preside- nt, secre-
tary, treasurer and auditor, who constitute the board of directors,
and the business of the company is committed to their charge.
That bv Sec. 3. Art. VI. of the bv-law- s, "all the business trans-action- s

must be agreed upon by all the members of the board
of directors, in case they cannot agree, it shall be submitted
to the general assemblv for a final decision. " That the bv-Ja- ws

provide for an annual meeting of shareholders in .January
of each year (the by-law- s fix the date of the annual meeting at
Januarv 1T of each vear). and all the shareholders shall be
notified by the secretary two weeks prior thereto by letter.
Affiant further sets forth that defendants or some of them
published a notice in the newspapers that the annual meeting
of 1S07 would be held on Januarv 17; and that letters sent
to shareholders by defendants or some of them gave notice to
appear for their annual meeting on January HI, 1S!7. Thar
on January 10, 1S!7. the defendant who represented a minority
of the shares, unlawfully and in violation of the by-law- s, held
a pretended meeting and election of the following officers: J.
ft. Serrao, president (one of the defendants); J. S. Canairo.
viee-preside- nt (one of the plaintiffs) ; Ar.tone Carvalho. secr-ta- rv

(a defendant); J. J. Fort ado,-- treasurer (a defend-ant)- :

J. M. Clouvea. auditor (a defendant), and that
these officers assumed the duties of officers of the company,
but that this assumption of control is contrary to the rights of
plaintiffs, and in violation of the 'by-law- s of the company, and
in violation of law; ami that the same will result in the injury
and irreparable damage to the plaintiffs, who are a majority of
the shareholders: ami also injury ami damage to the business
of the corporation and its sugar mill plant. Further, fliat the
defendants, who pretend to be directors, have fraudulently and
in violation of the by-law- s, against the will and over the pro-
test of a majority of the shareholders, unlawfully sold three
shares of the capital stock, Nos. 00, 01 and 02, December 15,
1S00. to one Nuno Fernandez, for the purpose, under colorable
title, of controlling sufficient of the shares favorable to defend-
ants and fraudulently secure their election as officer-:- . Further,
that on January 10, 1807, a majority of the shareholders (mean-
ing the plaintiffs) assembled, a quorum being present, and
elected J. S. Canairo, president, Manoel Branco, vice-presiden- t,

J. B. Gaspar, treasurer, Joao Antonio, secretary (who was secre-
tary in 1S00), Jose Mendonca, auditor, and that these officers

MAHOGANY" others are planted, and thus the
forests are practically inhaiiKti-ble- .

'
From the time that the tree in

felled to the hour that it is dump-
ed off the steamer at the Chelsea
docks is an eventful life for the

It will undoubtedly be news to
many that the vast mahogany
forests of Nicaragua are control-
led in IJoston. The cutting and
shipping of the immense exports
from that country is a great en-

terprise in itself, to say nothing
of bringing it here and manufac-
turing it into lumber. One steam-
er plies regularly between "this
port and Central America engag-
ed in this trade. At present she is
on her way out from this port.
Five hundred thousand to 700.0(H)
feet is her usual cargo. While
the steamer is now on her way to
the lumber ports, there are some-
where on the seas bound to Bos-

ton four schooners laden with
mahogany logs. Their cargoes are
each about 250,000 to .",00,000 feet.
Employed in Nicaragua and the
United States of Colombia by Mr.
Kmorv are from 1,000 to l,r()U na-fiv- e

workmen and lumbermen.
These are under American bosses.
The trees from which mahogany
furniture is made vary in age and

mahogany log. The tree is cut
into the proper lengths and then
comes the tedious journey to the
coast, where it is taken on board
the vessels bound for this port.
The greater part of the cutting i
done during the dry season,which
in the United States of Colombia
begins about the 1st of December.
The natives of this countrv seem
to make better doggers and are
better adapted to lumbering than
the Nicaraguans. In Nicaragua
the season is more irregular and
for lumbering is less to be de-
pended upon. After the tree is
cut it is hauled to the nearest
waterway and rafted to the coast.
The logs are hauled by teams of
oxen from one to six miles in
Nicaragua, but often he distance

j size. nen cut iney range in age

is very much greater, the journey
sometimes taking two da.vs. The
roads consist of paths through
the forest that are nothing more
than swamps and morasses,
through which the oxen and
horses flounder along. Only ani-
mals trained to this kind of work
would ever make any progress,
and American beasts would wal-

low about perfectly helpless.
Boston Transcript.

from twenty-fiv- e to thirty years,
and some of them are even seventy-l-

ive years old. They average
twenty-fiv- e inches or more in di-

ameter and run as large as forty
inches, and even more. For every
mahogany tree that is cut two


